

























































tion	of	 the	UK	and	 Ireland	and	 that	of	 the	prevalent	 civil	 law	 in	 continental	 Europe.		
Through	the	years,	these	differences	have	caused	major	problems	in	the	Internal	Mar-




tabase	 and	 photographs),	 in	 particular	 through	 the	 respective	 Directives	 issued,	 but	
also	 in	 recent	years,	on	 the	basis	of	 several	 judgments	of	 the	Court	of	 Justice	of	 the	
European	Union	 (CJEU),	 including	 Infopaq,	BSA,	Football	Association,	Football	Dataco	
and	Painer.	This	dissertation	attempts	 to	evaluate	 the	contribution	of	 this	 legislation	

















tion	 process	 of	 the	 copyright	 legislation	 across	Member	 States	 of	 the	Union	which	
comes	to	bridge	the	gap	between	the	two	different	systems,	those	being	the	civil	and	




harmonization	on	 the	different	 legal	orders	of	Member	States	and	what	 the	 future	
may	hold	for	EU	copyright	law.			
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right	 law	across	Member	States	which	 first	 started	at	 the	end	of	 the	1980’s	and	has	
since	then	been	accelerated	and	is	still	ongoing.	Matters,	such	as	the	exact	meaning	of	
originality,	 especially	 that	 of	 its	more	 commonly	 accepted	wording	 as	 the	 ‘’author’s	
own	intellectual	creation’’,	 its	different	dimension	within	the	context	of	the	different	
legal	traditions	 in	the	Union	and	the	scale	and	extent	of	 its	validity	regarding	various	
types	 of	works,	 as	 this	 is	 outlined	 in	 Directives	 91/250/EEC	 (Software	 Directive),	 Di-
rective	 96/9/EC	 (Database	Directive)	 and	Directive	 2006/116/EC	 (Copyright	 Term	Di-











1	 See	 Case	 C-5/08	 Infopaq	 International	 A/S	 v.	 Danske	 Dagblades	 Forening,	 Case	 C-393/09	




145/10	 Eva-Maria	 Painer	 v.	 Standard	 VerlagsGmbH,	 Case	 C-604/10	 Football	 Dataco	 Ltd	 v.	 Yahoo!	UK	
Ltd.		
	




future	 track	of	 copyright	 law	 in	 the	European	Union	and	whether	 it	 should	 continue	
being	harmonized	both	vertically	and	horizontally,	 that	 is	 through	Directives	and	 the	
case	law	of	the	ESCJ	respectively,	or	the	EU	should	consider	moving	towards	the	adop-
tion	 of	 a	 common	 Regulation	 on	 copyright	 law	 and	 all	 relating	 rights	 and	 matters.	
Could	the	latter	possibly	prove	to	be	a	more	effective	instrument	and	at	last	unify	cop-





to	all	 the	current	anomalies	of	copyright	 law	but	 is	on	the	right	track	to	become	the	
most	decisive	factor	to	the	creation	of	a	more	modern,	flexible	and	more	competitive	
common	EU	copyright	law,	able	to	help	Europe	become	the	major	world	player	in	the	








sessed	 if	 a	work	 is	worthy	of	 protection	under	 copyright	 law.	Only	works	 that	 show	
																																																						
2	See	A	digital	single	strategy	for	Europe,	COM	(15)	192,	final,	2.4	pp.	6-7.	











definition	 which	 serves	 their	 national	 interests	 best	 and	 suits	 their	 cultures	 better.	
Thus,	 the	 field	of	copyright	 law	 is	and	has	always	been	open	to	new	types	of	works,	
which	need	to	be	protected	by	it	and	do	not	have	to	be	new	or	novel	in	order	to	gain	
that	protection,	as	it	happens	with	inventions	in	patent	law,	where	ideas	and	not	crea-










pretation	 of	 ‘the	 author’s	 own	 intellectual	 creation’	 is	 clearly	mentioned	 only	 in	 Di-




4	See	Rosati,	E	2013,	Originality	 in	EU	copyright:	 full	harmonization	through	case	 law,	Edward	
Elgar	Editions,	UK	and	USA,	p.58.	
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and	artistic	domain,	whatever	may	be	 the	mode	or	 form	of	 its	expression,…’’.	 It	 then	
uses	the	word	original	in	Article	2(3),	which	states	that	‘’Translations,	adaptations,	ar-
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2.1.	The	civil	law	tradition	
The	legal	systems,	which	have	adopted	this	tradition,	including	partially	that	of	Greece,	
have	been	 influenced	by	 the	French	Revolution	and	 the	Enlightenment	and	consider	
the	author,	the	creator	of	the	work,	as	the	center	of	their	subjective	approach.	The	au-
thor’s	works	 are	protected	exactly	because	 they	 come	as	 a	 result	 of	his	 creative	ex-
pression	and	creativity.	In	France,	the	work	needs	to	be	an	oeuvre	d	l’	esprit	5,	a	work	
of	 the	mind	 in	 order	 to	 be	protected	 and	 recognised	by	 the	 law.	 The	 Italian	 law	 re-
quires	that	works	of	ingenuity	must	have	a	creative	character6.	This	droit	d’	auteur	(au-
thor’s	law)	tradition	seems	to	be	really	close	to	the	‘author’s	own	intellectual	creation’,	
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ed,	 technical	mechanically	produced	works,	 e.g.	 databases,	where	 the	personality	of	
the	maker	is	much	harder	to	be	depicted	and	sets	a	high	standard	of	originality	which	








ty	 copying	 the	 author’s	 work.	 Decades	 later	 and	 after,	 what	 at	 the	 time	was	 called	







vided	 for	 the	protection	of	author’s	works	without	 formality.	More	recent	 important	
copyright	acts	in	the	UK	are	the	1956	Act	and	the,	still	in	effect,	Copyright	Designs	and	
Patents	Act	 (CDPA)	 of	 1988.	 The	 latter	 includes	 an	 exhaustive	 categorization	of	 pro-
tectable	works,	when	original,	 such	as	 literary	works,	musical	works,	 drama,	 art	 and	
computer	programs.	A	peculiarity	of	the	UK	copyright	law	is	the	fact	that	copyright	is	
also	granted	to	tapes,	records,	films,	broadcasts,	cable	programs	and	editions	of	books,	











The	UK	 copyright	 law	protects	 a	work	 as	 original,	 simply	 based	 on	 the	 fact	 that	 the	
former	 ‘…must	not	be	copied	from	another	work-that	it	should	originate	from	the	au-





‘novel’	 to	 attain	protection.	Moreover,	 this	 personal	 ‘skill	 and	 labour’,	 this	 ‘sweat	of	
the	brow’,	as	it	has	been	characterized,	shall	not	be	extreme	or	out	of	the	ordinary,	but	
just	above	the	minimal,	the	 insubstantial.	UK	Copyright	 law	mainly	provides	the	right	




the	maker	 should	be	 ‘sufficient’	 in	order	 for	him	not	 to	be	 regarded	 that	he	merely	




10See	Rosati,	E	2013,	Originality	 in	EU	copyright:	 full	harmonization	through	case	 law,	Edward	
Elgar	Editions,	UK	and	USA,	p.	77.	
11See	Marinos,	M	2004,	Copyright	Law,	2nd	edn,	Sakkoulas	Editions,	Athens	and	Komotini,	p.	76.		





the	work	 is	 seen	 as	 a	 commodity,	 a	 product,	 as	 something	 only	 of	 economic	 value.	
Whoever	undertakes	the	risk	of	reproduction	and	economic	exploitation	of	the	prod-




general,	 in	British	 law.	Computer	programs	and	collections	οf	 itineraries	or	meteoro-
logical	facts	on	electronic	databases	are	much	easier	to	be	protected	under	UK	copy-
right	 law.	 Although,	 this	 flexibility	 of	 accepting	 new,	 somewhat	 odd	 products	 under	
copyright	 protection	may	 sometimes	 prove	 problematic	 and	 eroding	 to	 its	 essence,	
especially	in	regard	with	the	typical	creations	of	copyright.	
From	the	above,	it	is	obvious	that	the	differences	between	the	two	existing	systems	of	
copyright	 law	within	 the	 EU	 can	 only	 be	 seen	 as	 fragmenting	 and	 disruptive	 to	 the	








tural	 dimension	 rather	 than	 an	 economic	 one.	 For	 decades,	 the	 Berne	 Convention,	
which	all	Member	States	were	then	a	member	of,	seemed	to	be	adequate.	 	Towards	
the	 end	 of	 the	 1980’s,	 the	 political,	 legal	 and	 technological	 landscapes	 were	 ripe	
  -13- 
enough	for	a	discussion	on	the	reform	of	copyright	laws	across	EU	countries	and	after	




in	 the	 context	 of,	 as	 its	 exact	 reading	 stated:	 ‘’	….the	 profound	 changes	which	 have	
been	occurring	in	the	world	economy,	involving	as	they	do	important	structural	adapta-
tions	not	least	in	the	industrialized	countries’’.12	It	continued	by	saying	that:	‘’ In	sum,	
the	 growing	 economic	 importance	 of	 the	 industries	 needing	 copyright	 protection	
against	ready	misappropriation	of	their	products,	particularly	by	copying,	has	naturally	
produced	 pressure	 for	 the	modernization	 of	 existing	 copyright	 protection	 systems	 at	
both	national	and	Community	level’’13.	Despite	the	above,	the	Commission	did	not	re-
ally	 consider	 a	need	of	 an	attenuation	of	 the	disparities	between	 the	national	 copy-
right	laws,	as	a	factor	of	the	proper	functioning	of	the	Internal	Market,	which	was	its	






Community’s	 economic	 competitiveness… The	 Community	 approach	 should	 therefore	
be	marked	by	a	need	 to	address	Community	problems.	Any	 temptation	 to	 engage	 in	
law	reform	for	 its	own	sake	should	be	resisted”14.	This	agenda	of	the	Green	Paper	 ig-
nited	renewed	awareness	on	the	matter	and	a	few	years	later	sparked	a	process	of	a	
vertical	 harmonization	during	 the	 1990’s	which	 sought	 to	 regulate	 only	 specific	 sub-















linguistic	 barriers,	 is	 of	 prime	 importance’’15.	 It	 also	 acknowledged	 the	 fact	 that	 in	





programs	was	adopted,	 as	 the	 first	of	 the	 ‘first	 generation’	Directives	of	 the	 vertical	




explicitly	mentioned	that:	 ‘’	Whereas,	 in	respect	of	the	criteria	to	be	applied	 in	deter-
mining	whether	or	not	a	computer	program	is	an	original	work,	no	tests	as	to	the	quali-
tative	or	aesthetic	merits	of	the	program	should	be	applied’’.	At	this	point,	 it	is	worth	









tive	effects	on	 the	 functioning	of	 the	 common	market	as	 regards	 computer	programs	and	 such	differ-
ences	could	well	become	greater	as	Member	States	introduce	new	legislation	on	this	subject;’’,	Recital	5	
states	 that:	 ‘’Whereas	existing	differences	having	 such	effects	need	 to	be	 removed	and	new	ones	pre-
vented	from	arising,	while	differences	not	adversely	affecting	the	functioning	of	the	common	market	to	a	
substantial	degree	need	not	be	removed	or	prevented	from	arising;’’.	
18	 Ibid.,	Article	1(3)	states	 that:	“A	computer	program	shall	be	protected	 if	 it	 is	original	 in	 the	
sense	that	it	is	the	author's	own	intellectual	creation.	No	other	criteria	shall	be	applied	to	determine	its	
eligibility	for	protection’’.	
  -15- 
abolishment	of	the	different,	sometimes	extremely	strict	criteria	used	until	then	in	the	
various	Member	States	e.g.	the	‘above	average	creative	effort’	of	the	programmer	 in	
the	 1985	 Inkasso-Programm	 decision	 of	 the	 German	 Federal	 Supreme	 Court	 19,	 this	
new	harmonized	standard	of	originality	for	computer	programs,	entails	itself	a	qualita-
tive	test,	as	it	requires	that	a	work	has	to	possess	a	minimum	degree	of	‘creativity’,	a	






is	 for	 the	 great	masterpieces	 of	 imaginative	 literature,	 art	 and	music.’	 20	 It	 could	 be	
easily	deducted	that	the	application	of	this	common	originality	standard	on	computer	
programs	 seems	 somewhat	 problematic,	 due	 to	 the	 distinctiveness	 of	 the	 character	
and	 ‘mechanical’	 form	of	these	works.	The	programmer	uses	of	course	programming	
languages,	 algorithms	 and	 other	 standard	 patterns	 of	 informatics	 but	 has	 a	 relative	









essay.	 ‘Intellectual	 creation’	 corresponds	 to	 the	 continental	 approach	 whereas	 ‘au-
thor’s	 own’	 to	 that	of	 the	UK	and	 Ireland,	 in	 the	meaning	 that	 the	work	must	 come	
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rective	 (European	Commission	2000),	 the	new	harmonized	 standard	of	originality	 set	
by	 the	directive	 ‘has	 required	12	Member	 States	 to	 lower	 the	 threshold	 for	 granting	
protection	 and	 the	 remaining	 three	 to	 “lift	 the	 bar”22.	 For	 example,	 Germany	 had	
ceased	 to	 use	 its	 former	 higher	 standard,	 the	 ‘Schöpfungshöhe’,	 literally	 ‘creative	
height’,	while	the	UK	had	not	yet	implemented	the	standard	of	the	Directive	and	this	
was	 something	 that	 could	 prove	 to	 be	 disruptive,	 taking	 into	 account	 the	 	 lower	
threshold	 of	 protection	 under	UK	 copyright	 law,	 i.e.	 ‘skill	 and	 labour’	 23.	 Council	 Di-
rective	 91/250/EEC	 (Recital	 6)24	 gives	 copyright	 protection	 to	 computer	 programs	 as	











the	 first	 instance	be	 limited	 to	establishing	 that	Member	States	 should	accord	protection	 to	 computer	









sion	 on	 the	 implementation	 and	 effects	 of	 this	 Directive,	 its	 implementation	 was	
deemed	as	‘satisfactory’,	its	results	‘favorable’	and	its	effects	‘beneficial’,	with	the	con-




Calling	 for	 ‘investment	 in	all	Member	 States	 in	advanced	 information	processing	 sys-
tems’	and	based	on	the	argument	that	up	until	then,	differences	in	the	legal	protection	
of	databases	in	Member	States	‘have	direct	negative	effects	on	the	functioning	of	the	
internal	market’	 and	 ‘need	 to	 be	 removed’	 and	 that	 ‘such	 unharmonized	 intellectual	
property	 can	 have	 the	 effect	 of	 preventing	 the	 free	 movement	 of	 goods	 or	 services	
within	the	Community’	and	that	‘	databases	are	a	vital	tool	 in	the	development	of	an	




pamphlets	and	other	writings;	 lectures,	addresses,	 sermons	and	other	works	of	 the	 same	nature;	dra-




gous	 to	 photography;	works	 of	 applied	 art;	 illustrations,	maps,	 plans,	 sketches	 and	 three-dimensional	
works	relative	to	geography,	topography,	architecture	or	science’’.	





28	 DIRECTIVE	 96/91/EC	 on	 the	 legal	 protection	 of	 databases,	 Recital	 2	 states	 that:	 ‘’Whereas	




well	 become	more	pronounced	as	Member	 States	 introduce	new	 legislation	 in	 this	 field,	which	 is	 now	
taking	on	an	increasingly	international	dimension;	‘’,	Recital	3	states	that:	‘’Whereas	existing	differences	
distorting	the	functioning	of	the	internal	market	need	to	be	removed	and	new	ones	prevented	from	aris-



















original.	 To	 further	 clarify,	 the	 originality	 standard	 of	 the	 ‘author’s	 own	 intellectual	






States	 according	 to	 legislation	 or	 case-law,	 and	whereas,	 if	 differences	 in	 legislation	 in	 the	 scope	 and	








cle	 2	 [5]	 states	 that:	 ‘’Collections	 of	 literary	 or	 artistic	works	 such	 as	 encyclopaedias	 and	 anthologies	
which,	 by	 reason	 of	 the	 selection	 and	 arrangement	 of	 their	 contents,	 constitute	 intellectual	 creations	
shall	be	protected	as	such,	without	prejudice	to	the	copyright	in	each	of	the	works	forming	part	of	such	
collections’’.	




tents	and	 shall	 be	without	prejudice	 to	any	 rights	 subsisting	 in	 those	 contents	 them-
selves’.	 In	 databases,	 the	 restricted	 possible	 degree	 of	 creativity	 and	 instinct	 of	 the	
maker	is	detected	on	an	internal	level,	in	the	design,	files,	sub-files,	categories	and	sub-
categories	of	the	collection	and	on	an	external	one,	in	search	tools	e.g.	thesaurus,	di-
rectories	 and	 mediums	 of	 expression	 such	 as	 texts,	 images,	 graphic	 presentations,	
charts	 and	 tables,	 resulting	 from	 the	 creativeness	 of	 the	 author,	 thus	 rendering	 the	
whole	project	original	and	protectable	by	copyright30.	A	reasonable	question	is	wheth-














database	and	 left	 its	 structure	 (protected	by	copyright)	 intact,	 there	would	be	no	 in-
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fringement,	which	would	be	against	the	spirit	of	the	law.	It	was	also	a	kind	of	counter-





evaluation	of	 the	Directive,	 it	 is	also	noted	 that:	 ‘…the	harmonized	 level	of	 copyright	
protection	for	“original”	databases	which	has	not	caused	major	problems	so	far’35.	
3.3.	The	Terms	Directive	(2006/116/EC)	




that	 the	minimum	 25-year	 old	 protection	 granted	 to	 photographic	 works	 by	 Article	
7(4)	of	the	Berne	Convention	while	granting	the	rest	of	the	works	50	years	post	mor-
tem	 auctoris	 (pma),	 was	 discriminating	 and	 that	 the	 term	 of	 protection	 in	Member	
States	was	considerable,	with	some	having	a	multiple	protection	system,	e.g.	Germany,	
Spain	and	 Italy.36Recital	17	of	 the	original	Directive	expresses	 the	necessity	of	a	har-
monized	originality	standard	for	photographic	works,	which	due	to	their	artistic	or	pro-
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nality	standard	for	photographs	was	not	the	ultimate	goal	rather	a	side	effect,	an	‘ac-
cident’,	as	it	has	been	pointed	out38.	Part	of	the	phrasing	was,	as	follows:	‘…;	whereas	a	
photographic	 work	 within	 the	meaning	 of	 the	 Berne	 Convention	 is	 to	 be	 considered	
original	if	it	is	the	author's	own	intellectual	creation	reflecting	his	personality,	no	other	
criteria	such	as	merit	or	purpose	being	taken	into	account	the	protection	of	other	pho-
tographs	 should	be	 left	 to	national	 law;	 ‘,	 keeping	 in	 line	with	 the	definition	already	





ard	 set	 out	 by	 the	 Software	 and	Database	Directives39.	According	 to	Article	 6	of	 the	
codified	version,	photographs,	as	copyrightable	works,	if	meeting	the	originality	stand-
ard,	deserve	 the	 same	 term	protection	of	 life	of	 the	author	plus	 seventy	years	pma,	
granted	 to	 all	 other	works,	 as	 stated	 in	 Article	 1	 of	 the	 same	 Directive.	 It	 also	 pre-
cludes,	as	the	previous	two	Directives	have	done,	as	examined	above,	any	other	crite-
ria,	such	as	merit	or	purpose,	to	determine	the	eligibility	for	protection	and	adds	that	
Member	 States	 may	 provide	 on	 a	 national	 level	 for	 the	 protection	 of	 other	 photo-
graphs,	i.e.	the	non-original	ones,	by	granting	other	related	rights	with	different	terms	
of	protection40.	The	Directive	has	stirred	a	debate	about	 its	effectiveness,	with	some	
cycles	 pointing	out	 that	 instead	of	 enhancing	 legal	 certainty	on	 copyright	 across	 the	
																																																																																																																																																														















Following	 the	 process	 of	 vertical	 harmonization	 of	 the	 originality	 standard	 for	 copy-
right	protection	for	software,	databases	and	photographs,	as	was	analyzed	above,	be-
tween	2009	and	2012,	the	Court	of	Justice	of	the	European	Union,	with	a	series	of	rul-
ings	 on	 specific	 cases,	 expanded	 the	 application	 of	 the	 originality	 standard	 to	 other	
types	of	works,	apart	from	those	included	in	the	subject	matter	of	the	Directives.	With	
its	 proactive	 role	 and	 its	 sometimes	 dubious	 interpretations,	 it	 has	 contributed	 tre-
mendously	towards	a	more	substantial	widespread	harmonization	of	EU	copyright	law,	
with	 a	 dynamic	 of	 eliminating	 the	 quite	 extensive,	 in	 some	 cases,	 differences	 in	 ap-





Infopaq	 is	 a	Danish	media	monitoring	and	analysis	business	 that	provides	 customers	















tion	on	 the	meaning	of	Articles	2	and	5(1)	of	 the	 Infosoc	Directive42,	with	 respect	 to	
the	reproduction	right	and	the	exemption	for	acts	transient	or	incidental	respectively.	
In	 Recital	 34	 of	 the	 Decision,	 the	 Court	 ruled	 that	 the	 reproduction	 right	 refers	 to	
‘works’,	which	under	Articles	2(5)	and	8	of	the	Berne	Convention,	are	protected	as		‘lit-
erary	and	artistic	‘if	they	‘constitute	intellectual	creations’.	It	then	continued	in	Recital	
35	by	 saying	 that	under	The	Software,	Database	and	Term	Directives,	 the	 respective	
subject-matters	are	protected	by	copyright	 in	 the	 sense	 that	 they	are	 their	 ‘author’s	
intellectual	 creation’	and	 in	 Recital	 37	 ended	up	 by	 saying	 that	 copyright	within	 the	
meaning	of	the	Infosoc	Directive	is	to	apply	only	in	relation	to	a	subject-matter	which	








the	 Infosoc	Directive	and	 that	originality	 corresponds	 to	 ‘…their	 form,	 the	manner	 in	
which	they	are	presented	and	their	 linguistic	 form’	and	 in	recital	45	states	that	these	
works	consist	of	words	‘…only	through	the	choice,	sequence	and	combination’	of	which	
the	author	comes	to	an	 intellectual	creation.	 It	has	been	viewed	that	this	cumulative	
prerequisite	 does	 not	 seem	 to	 stem	 from	 international	 law	 on	 which	 the	 decision	
claims	to	be	based	but	more	on	German	law.44	It	concludes	that	the	11-word	summar-







  -24- 
themselves	an	expression	of	the	author’s	 intellectual	creation45,	 thus	confirming	that	
the	 originality	 standard	 is	more	 qualitative	 than	 quantitative	 and	 therefore	 national	
courts	should	not	hold	that	copying	of	small	extracts	and	passages	is	de	minimis	and	so	
not	infringing	copyright46.	




to	 collect	 copyright	 in	 computer	 programs	 and	 in	 particular	 graphic	 user	 interfaces	










expression,	 they	 permit	 the	 reproduction	 in	 different	 computer	 languages47.	 It	 then	
continued	by	saying	that	‘“…the	[GUI]	does	not	enable	the	reproduction	of	the	comput-



























unauthorized	 parties,	 out	 of	 the	 licensed	 territorial	 basis,	 from	 receiving	 the	 live	
broadcast	of	the	football	matches,	available	only	to	those	subscribers	who	had	the	re-
quired	decoding	apparatus.	In	the	joined	cases	under	examination,	the	FAPL	and	oth-
ers	 commenced	proceedings	against	 suppliers	of	decoding	equipment	who	 sold	 it	 to	
owners	of	pubs	 (Karen	Murphy)	and	other	public	houses	who	used	 foreign	decoding	
devices	to	screen	live	football	matches	which	were	received	by	foreign	broadcasters.	In	
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Under	our	work	perspective,	it	is	of	importance	that	the	Court,	for	determining	if	the	
national	legislation	at	issue	justifiably	provided	FAPL	the	right	for	territorial	exclusivity	
in	broadcasting	and	 if	 this	 is	 tantamount	 to	a	 restriction	 to	provide	services,	 first	as-
sessed	if	football	matches	themselves	can	be	protected	by	copyright.	It	said	that	foot-


































the	 competent	national	 courts,	which	even	 though,	 determined	 that	 the	defendants	

































Football	Dataco	and	 the	other	 applicants	 create	 lists	of	 all	 the	 fixtures	 to	 take	place	
within	a	year	in	the	English	and	Scottish	football	leagues.	Yahoo!	and	the	other	oppos-
ing	parties,	used	those	lists	in	their	respective	fields	of	activity,	e.g.	news/information,	
betting	etc.	 The	Court	 of	Appeal	 of	 England	and	Wales	held	proceedings	 and	with	 a	
reference	 to	 the	CJEU	asked	 for	a	preliminary	 ruling	on	whether	 football	 fixtures	 fall	
within	 the	 scope	of	 protection	 provided	under	Article	 3	 of	 the	Database	Directive61.	
The	Court	underlined	that	the	protection	granted	by	this	article	regards	the	‘structure’	
of	a	database	and	not	its	‘contents’,	as	confirmed	by	Recital	15	in	the	preamble	of	the	
Directive,	and	 that	 under	Article	 10(2)	 of	 TRIPs	 and	Article	 5	 of	 the	WIPO	Copyright	
Treaty,	compilations	of	data	are	protected	as	copyright	if	‘…	by	reason	of	the	selection	
and	 arrangement	 of	 their	 contents	 constitute	 intellectual	 creations’,	 that	 ‘protection	
does	 not	 extend	 to	 the	 data	 and	 is	without	 prejudice	 to	 any	 copyright	 subsisting	 for	
that	data’	and	has	nothing	to	do	with	‘the	creation	of	the	data	contained	in	the	data-
base’.	62	It	then	notices	that,	while	setting	up	a	database,	originality,	as	the	only	appli-























point,	 the	 Court	 made	 clear	 analogies	 to	 its	 definitions	 of	 originality	 in	 Infopaq,	
Bezpečnostní	 softwarová	 asociace,	 Football	 Association	 and	 more	 clearly	 to	 that	 of	
Painer.	 It	 then	concluded	that	 the	skill	and	 labour	of	 the	author	of	creating	 the	data	
and	the	significant	 labour	and	skill	 that	came	 into	setting	up	the	database	can,	 in	no	
case,	justify	its	protection	by	copyright	under	the	Software	Directive66	and	that	it	is	of	
no	 relevance	whether	 the	 selection	or	 arrangement	of	 the	data	 (e.g.	 date,	 time	and	
identity	of	teams	for	football	fixtures)	‘adds	important	significance’	to	that	data67.	For	
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commentators,	casting	doubts	over	its	competence	to	stick	to	this	proactive	stance.69	
However,	 it	 is	 sure	 that	 the	effects	of	 the	Court’s	 rulings	 in	 relation	 to	 the	 ‘author’s	
own	intellectual	creation’	originality	standard	on	the	national	 level	of	Member	States	
have	 been	multiple	 and	 of	 a	 different	 severity,	 depending	 on	 the	 tradition,	 that	 of	




judgement’	cannot	be	applied	anymore.	The	CJEU	has	made	 it	 clear	 that	even	 if	 this	
labour	is	sufficient	and	important,	it	is	of	no	relevance.	Only	free	and	creative	choices	
are	 required.	 The	 previous	 lower	 threshold	 that	 protected	 almost	 all	 works,	 if	 they	
were	just	not	copied	and	were	the	result	of	a	minimum	labour	is	raised	and	will	protect	
a	 lot	 fewer	works	by	copyright	 from	now	on.	 In	practice,	 though,	British	courts	have	
not	 fully	adopted	the	new	criterion	and	they	either	deem	it	as	right	or	reject	 it	or	 in	



















work	 the	higher	 the	effective	 level	of	protection	 is,	 because	 it	 is	 the	originality	which	 is	 the	 subject	of	
copyright	protection”.	However,	by	this	ruling	both	Infopaq	and	Painer	are	being	breached.	
72	 See	Future	Publishing	v	Edge	 Interactive	Media	 [2011]	EWHC	1489,	where	 the	 same	 judge	
does	not	even	cite	the	Infopaq	case.		
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by	Infopaq	and	applied	it	in	the	case,	whereas,	after	an	appeal	on	the	same	case,	the	
Chancellor	 of	 the	High	 Court	 simply	 dismissed	 the	 criterion	 set	 by	 Infopaq	 and	 only	
considered	the	criterion	of	originality,	as	formed	by	British	jurisprudence	to	formulate	
his	decision73.	Following	a	different	approach,	that	somewhat	alters	the	criterion	of	the	
author’s	 own	 intellectual	 creation,	 Floyd	 J,	 in	 Football	Dataco	 v	Britten	Pool,	 has	 re-
garded	that	a	database	is	protected	under	copyright	law,	as	being	the	result	of	not	just	

























76	 See	 e.g.	 Forensic	 Telecommunications	 Services	 Ltd	 v	 Chief	 Constable	 of	 West	 Yorkshire	
[2011]	EWHC	2892	 (Ch),	par.	 84	and	91,	 as	well	 as,	 SAS	 Institute	v	World	Programming	 [2010]	EWHC	
1829	par.	57,64,129,207,233,249,255,258-261,263,322.	
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UK,	as	 there	 is	no	other	 legal	basis	 for	 their	protection,	due	 to	 the	 lack	of	 an	unfair	
competition	 statute	 in	 this	 state.	 On	 the	 contrary,	 short	works	 can	 be	 protected	 by	
copyright,	if	they	fulfill	the	EU	originality	requirement,	as	Infopaq	clarified,	something	
that	has	not	been	yet	common	in	UK	case	law.		
Another	 aspect	of	 the	UK’s	 copyright	 law	 that	has	been	 significantly	 affected	by	 the	
Court’s	case	law	is	the	infringement	test.	Infopaq	associated	originality	with	the	test	of	
infringement	of	 copyright	under	 the	 Infosoc	Directive’s	 ‘reproduction	of	 the	work	or	
part	of	 the	work’.	According	to	the	Court,	 if	 that	part	copied	and	reproduced	from	a	
work	 is	 itself	 the	 ’author’s	 intellectual	 creation’,	 then	 there	 is	 infringement.	 On	 the	
contrary,	UK’s	laws	have	always	examined	if	the	part	of	the	work	taken	was	‘substan-
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have	 been	 rather	 flexible,	 though,	 without	 stretching	 too	 far	 from	 the	 author-
centralized	standard	of	their	legislation,	which	has	been	noted	by	some	to	be	the	basis	
of	the	EU	standard.	Despite	the	above,	in	some	cases,	German	courts	have	bended	this	




Finally,	with	 regard	 to	Greece,	 the	 concept	 of	 originality	 is	 established,	 as	 a	 general	
prerequisite	 for	 the	protection	of	 the	subject	matter,	 in	Article	2	par.	1	of	 the	Greek	
Copyright	Law	(N.	2121/1993)	under	which:	“1.	The	term	work	shall	designate	any	orig-
inal	 intellectual	 literary,	 artistic	 or	 scientific	 creation,...”,	 while	 a	 second	 criterion	 of	




Directive	 into	 the	Greek	 law.	Since	 the	 law	does	not	define	 the	notion	of	originality,	
theory	 and	 case	 law	 attempted	 to	 shape	 it	 by	 adopting	 the	 theory	 of	 ‘’statistical	
uniqueness’’	of	the	Swiss	jurist	Kummer.	According	to	this,	a	work	is	original	only	when	




















unaware	 or	 even	 confused	 in	 connection	 with	 their	 interpretation	 of	 the	 European	









statistical	 uniqueness,	widely	 acknowledged	 by	Greek	 courts.84	 Lastly,	 the	 only	 clear	
references	of	the	European	originality	standard	in	recent	Greek	case	 law	is	restricted	
only	to	those	categories	of	works,	that	triggered	the	adoption	of	the	respective	Euro-
pean	 Directives.	 Nevertheless,	 the	 majority	 of	 these	 decisions	 are	 quite	 confusing,	
since	 they	 invoke	and	sometimes	even	apply85	 the	criterion	of	 the	statistical	unique-
ness	together	with	that	of	the	author’s	own	intellectual	creation.86	
																																																						










85	 See	 Multi-member	 Court	 of	 First	 Instance	 of	 Athens,	 Decision	 No.	 5821/2010	 par.	 18	 in	
which,	even	though	the	court	accepted	that	“…the	said	photographs	are	plaintiff’s	own	intellectual	crea-
tion,	which	do	not	constitute	copies	of	others	and	show	some	minimum	individuality	…”,	 it	 finally	con-
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achieve	its	objective	of	the		in	relation	with	the	Internal	Market	but	is	not	restrictive	on	




The	 Lisbon	Reform	Treaty	of	2009	has	presented	 the	perfect	opportunity	 for	 the	EU	
copyright	field	to	turn	the	page	for	good	and	at	last	move	towards	a	European	Copy-
right	Law,	a	uniform	Regulation	on	copyright,	on	the	basis	of	Article	118	of	the	TFEU,	













gnificantly	 variable	 and	 unpredictable.	 Additionally,	 it	 would	 reduce	 legal	 costs	 and	











european	 copyright	 law:	 the	 challenges	 of	 better	 lawmaking,	 vol.	 19,	 Kluwer	 Law	 International,	 The	
Netherlands,	pp.	19-26.	
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the	EU	Directives	by	Member	States	and	 increase	 transparency.	Moreover	and	more	
importantly,	 it	 would	 solve	 the	 problem	 of	 territoriality	 of	 copyright	 rights	which	 in	
turn	entails	extra	transaction	and	licensing	costs,	poses	risks	to	the	free	movement	of	
services	 and	 undermines	 the	 dynamic	 of	 the	 EU	 to	 become	 a	 world	 pioneer	 and	 a	
norm-setter	 in	the	field	of	copyright	 law,	with	all	 the	positive	consequences	that	this	
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